IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
v,
Civil Action No.

B & D Electric, Inc.,

Cardinal Eleciric Motor Repair, Inc.,
Chock Full O’ Nuts Corporation,

Deha-Y Electric Company,

Flanders Eleciric Motor Scrvice, Inc,
Florida Power & Light Company,

Interstate Power Company,

Mount Vernon Electric Motor Service, Inc.,
National Wrecking Company, and

T & R Electric Supply Company, Inc.

Complaint

i

2054389

Defendants.
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COMPIMLAINT
The United States of America, by and through the undersigned attorneys, by
authority of the Attorney General of the United States and at the request of the Administrator of
the United States Environmental Protection Agency (“EPA”), files this complaint and alleges as

follows:

PRELIMINARY STATEMENT OF THE CASE
1. This is a civil action brought pursuant to Sections 107 and 113 of the

Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(“CERCLA"), as amended by the Superfund Amendments and Reauthorization Act of 1986, 42

U.S.C. §§ 9607 and 9613. The United States seeks to recover the costs incurred by the United
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States under Section 104 of CERCLA, 42 U.S.C. § 9604, in responding to the relcase ot
threatened release of hazardous substances at or from the site known as the Missouri Electric
Works Superfund Site (“Site”), located in Cape Girardeau, Missouri. The United States also
secks a declaratory judgment pursuant ;o Section 113(g)(2) of CERCLA, 42 U.S.C. § 9613(g)(2),
holding each Defendant jointly and severally liable for any future response costs or damages
incurred by the United States in connection with the Sile,
JURISDICTION AND VENUE
2. This Court has jurisdiction over the subject matter of this action pursuant to
Sections 107 and 113(b) of CERCLA, 42 U.S.C. §§ 9607 and 9613(b), and 28 U.S.C. §§ 1331
and 1345,
3 Venue is proper in this district pursuant to Section 113(b) of CERCLA, 42 U.S.C.
§ 9613(b)? and 28 U.S.C. § 1391(b) becanse the alieged release and threatened release of
hazardous substances occurred in this district and because a substantial part of the events or
omissions giving rise to the claims occurred in this district.
DEFENDANTS
4, Defendant B & D Electric, Inc. (“B & D Electric”) is a corporation organized and
existing pursuant to the laws of the State of Indiana.
5. "Defendant Cardinal Electric Motor Repair, Inc. (*Cardinal Electric™) is a
corporation orgamzed and existing pursuant to the laws of the State of Missouri.
6. Defendant Chock Full O’ Nuts Corporation (“Chock Full O” Nuts™) is a

corporation organized and existing pursuant to the laws of the State of New York.
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7. Defendant Delta-Y Electric Company (“Delta-Y™) is a corporation organized and
existing pursuant to the laws of the State of Missouri.

8. Defendant Flanders Electric Motor Service, Inc. (“Flanders™) is a corporation
organized and existing pursuant to the laws of the State of Indiana,

9. Defendant Florida Power & Light Company (“FPL”) is a corporation organized
and existing pursuant to the laws of the State of Florida.

10.  Defendant Interstate Power Company (“Interstate Power”) is a corporation
organized and cxisting pursuant to the laws of the State of Delaware.

11.  Decfendant Mount Vemon Electric Motor Service, Inc. (“Mt. Vernon™) is a
corporation organized and existing pursuant to the laws of the State of Indiana.

12.  Defendant National Wrecking Company (“National Wrecking’) is a corporation
organized and existing pursuant to the laws of the State of lllinois.

13.  Defendant T & R Electric Supply Company, Inc. (“T & R Electric™) is a
corporation organized and existing pursuant to the laws of the State of South Dakota.

LA ONS

14.  The Site occupies a 6.4 acre tract in a predominately commercial/industrial area.
The Site is bounded on the north by retail and warehouse properties, on the south by a residence,
a commercial storage company and a construction company, and on the east by a warehouse, A
wetland has been identified approximately 700 feet south of the Site. The Mississippi River is
approximately 1.6 miles east of the Site. The legal description of the Site is Southwest 1/4 of the
Northwest 1/4 of Section 12, Township 30 North, Range 13 East, in Cape Girardeau County,

Missouri.
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15.  From approximately 1954 10 1988, Missouri Electric Works, Inc. (“MEW™)
operated a business that purchased, sold, serviced,'rcbuilt, repaired, salvaged, scrapped, and
remanufactured electrical transformers and other electrical equipment at the Site.

16.  From at least 1974 to 1988, MEW and National Electric Service Company, Inc.
(*National Electric”) had a joint venture agreement whereby National Electric wouid locate
transformers and other electrical equipment, purchase the equipment and arrange to ship it to the
Site, where the transformers and equipment were stored, repaired, remanufactured, resold, or
salvaged by MEW. National Electric and MEW shared in any profit or loss as a result of the
subsequent sale of the equipment.

17.  Atrelevant times, many transformcrs contained oil that included polychlorinated
biphenyls (“PCBs”) as a constituent (“PCB oil”).

18. Inatleast 1982, B & D Electric sent transformers containing PCB oil to thc MEW
Site for repair.

19.  From at least 1982 to 1987, Cardinal Electric sent transformers containing PCB
oil to the MEW Site for repair.

20. In atleast 1983, a division of Chock Full O’ Nuts, Old Judge Coflee Division,
sold transformers containing PCB oil to Nationa! Electric and MEW, which transformers were
sent to the Site.

21.  From at least 1981 to 1983, Delta-Y sold transformers containing PCB oil to
MEW, which transformers were sent to the Site.

22.  From at least 1971 to 1988, Flanders sent transformers containing PCB oil to the

'MEW Site for repair.
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23.  From at least 1976 to 1980, FPL sold transformers and other electrical equipment
containing PCB cil to National Electric and MEW, which transformers were sent to the Site.

24, From at least 1980 to 1983, Intersiate Power sold transformers containing PCB oil
to MEW, which transformers were sent to the Site.

25.  From at least 1970 10 1983, Mt. Vernon sent transformers containing PCB oil to
the MEW Siie for repair.

26.  In at least 1977, National Wrecking sc.)ld transformers containing PCB oil to
MEW, which transformers were sent to the Site.

27.  Inatleast 1977, T & R Electric sold transformers containing PCB oil to MEW,
which translormers were sent to the Site.

28.  LEmployees of MEW, while working at the Site, drained PCB oil from
transformers and other equipment, and stored PCB oil in drums at the Site. Some of this stored
PCB oil was disposed at the Site,

29.  During the operation of the MEW business, PCBs and other hazardous substances
Jeaked and/or were spilied onto the ground, and the Site became contaminated with PCBs and
other hazardous substances. | -

30.  In 1984, the Missouri Department of Natural Resources (“MDNR") inspected the
Site and found 55-gallon drums containing PCB oil. These drums had been used by MEW to
store PCB oil that had been drained from transl."ormers and other electrical equipment that had

been sent 1o the Site. Many of these drums were leaking, Other empty drums were scattered

around! the Site.
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31. ‘ In 1986, MDNR and EPA observed transformers that had been stored in the field
at the Site. Some of these transformers contained PCB oil. Some of the PCB oil had lcaked or
been spilled onto the Site. Other transformers and electrical equipment at the Site had heen
dismantled and discarded.

UNITED STATES’ RESPONSE ACTIONS

32. EPA has conducted a “response” action, as defined in Section 101(25) of
CERCLA, 42 U.S.C. §9601(25), in response to the release or threat of release of hazardous
substances at the Site.

33,  From at least 1985 to 1992, EPA undertook removal and investigative sctions
pursuant to Section 104(a) and (b) of CERCLA, 42 U.S.C. § 9604(a) and (b), to definc the naturc
and extent of contamination and to control further migration of hazardous substances from the
Site.

34, From at least 1988 to 1990, potentially responsible parties (*PRPs”) underiook
addltlonal w;ﬁom at the Site under the oversight of EPA.

35.  These investigations provided additional information regarding the extent of the
m oontammatlon in the soils at the Site and also revealed the existence of volatile organic
compound (“VOC") and PCB contamination in the groundwa-.tar at the Site.

36.  EPA determined that over 70% of the Site’s surface soil was contaminaled with
PCBs at concentrations exceeding 10 parts per million (“ppm”). Four acres of contaminated

surface soil contained PCB concentrations of at least 500 ppm. The PCB conceniration in the

soil at the Site was determined to be as high as 58,000 ppm.
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37.  PCB contaminated soil has migrated to areas outside the MEW property. The
highest off-Site concentration of PCBs was 2,030 ppm.

38.  The PCB contamination occurred when PCB-contaminated oil in transformers and
other electrical cquipment sent to the Site by the Defendants and others was spilled, poured,
leaked and/or otherwise placed onto the ground and entered into the soil and the groundwater at
the Site. |

39.  PCB'’s are hazardous substances within the meaning of Section 101(14) .of
CERCLA, 42 U.S.C. § 9601(14).

40. Pursuant lo Section 165 of CERCLA, 42 U.S.C.§ 9605, the Site was placed on the
National Prioritics List (*"NPL"), set forth at 40 C.F.R. Part 300, Appendix B, by publication in
the Federal Register on February 21, 1990. 55 Ted. Reg. 6158 (1990).

4],  On September 28, 1990, after a public comment period pursuant to Section 117 of
CERCLA. 42 U.S.C. § 9617, the Regional Administrator, EPA, Region VII, issued a Record of
Decision (“ROD™), selecting a remedial altemativce for the soils and groundwater at the Site.

42, A PRP group of approximatcly 175 former MEW customers agreed to implement
the remedy LPA sclected for the Site by entering into a remedial design/remedial action
(“RD/RA”) Conscnt Decree in late-1991. Because the ROD did not address PCB contamination
in groundwaler, the consent decree included a provision for an in-depth study of the deeper

groundwater. The RD/RA Consent Decree was lodged with the United States District Court for
the Eastern District of Missouri in June 1992 and was entered in December 1997 after several

years of litigation,
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43.  Work to be performed pursuant to the RD/RA Consent Decree undcr the oversight
of EPA included the on-site thermal treatment of the PCB-contaminated soils and further
investigation of PCB-contaminated groundwater.

44.  During the litigation over the entry of the consent decree, the PRPs that signed the
RD/RA CD proposed amending the ROD 1o allow thermal desorption, as well as on-site
incineration to decontaminate PCB-contaminated soils at the Site. In Scptember 1994 the PRPs
that signed the RD/RA CD submitted another feasibility study to EPA to discuss the merits of
thermal desorption. EPA Region VIl issued an Explanation of Significant Differcnces to the
ROD in February 1995.

45, Stl)il remediation work at the Site has been completed,
46.  The United States has incurred costs in responding to the releases or threatened
releases of hazardous substances at and/or from the Site, including costs of enforcement.
4'1;. 'I'he United States may continue 10 incur costs of response.
CLAIM FOR RELIEF
48.  Paragraphs 1-47 are realleged and incorporated herein by reference.
49.  Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), provides, in pertinenl part:

(a) Notwithstanding any other provision or rule of law, and subject only to the
defenses set forth in subsection (b) of this scction —

(3) any person who by contract, agreement, or otherwise arrange«! for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment,
of hazardous substances owned or possessed by such person, by any other party
or entity, at any facility or incincration vessel owned or operated by another
party or entity and containing such hazardous substances, and

(4) any person who accepts or accepted any hazardous substances for transport
to disposal or treatment facilities, incineration vessels or sites selccted by such
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‘ person, from which there is a release, or a threatened release which causes the
incurrence of response costs, of a hazardous substance, shall be liable for —

(A) all costs of removal or remedial action incurred by the United
States Government or a State or an Indian tribe not inconsistent with the
national contingencyplan. .. ..

50.  Each Defendant is a “person” within the memﬁng of Section 101(21) of CERCLA,
42 U.S.C. § 9601(21).

51.  The Site is a “facility” within the meaning of Section 101(9) of CERCLA, 42
U.S.C. § 9601(9).

52.  Each transformer or other piece of electrical equipment is a “facility”, within the
meaning of Section 101(9) of CERCLA, 42 U.S.C. § 9601(9).

53. Inatleast 1982, B & D Electric by contract, agreement, or otherwise arranged for
the disposal of hazardous substances, including PCBs, found in transformers or other electrical
equipment owned or possessed by B & D Electric, at the Site.

54.  From at least 1982 to 1987, Cardinal Electric by contract, agreement, or otherwise
arranged for the disposal of hazardous substances, including PCBs, found in transformers or
other electrical equipment owned or possessed by Cardinal Electric, at the Site.

§5.  In at least 1983, Chock Full O Nuts by contract, agreement, or otherwise
arranged for the disposal of hazardous substances, including PCBs, found in transformers or
other electrical equipment owned or possessed by Chock Full O’ Nuts, at the Site.

56.  From at least 1981 to 1983, Delta-Y by contract, agreement, or otherwisc arranged
for the disposal of hazardous substances, including PCBs, found in transformers or other

electrical equipment owned or possessed by Delta-Y, at the Site.
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57.

From at least 1971 to 1988, Flanders by contract, meemmt,.oroﬂmwise
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arranged for the disposal of hazardous substances, including PCB, found in transformers or

other electrical equipment owned or possessed by Flanders, at the Site,
58.

From st least 1976 to 1980, FPL by contract, agreement, or otherwise arranged for
the disposal of hazardous substances, including PCBs, found in transformers or other electrical
equipment owned ar possessed by FPL, st the Site |
59.  From at least 1980 to 1983, Interstate Power by contract, agrecment, or ofherwise
arranged for the disposal of hazardous substances, including PCBs, found in transformers or

other electrical equipment owned or possessed by Interstate Power, at the Site.
60.

From at least 1972 to 1983, Mt. Vernon by contract, agreement, or otherwise
arranged for the disposal of hazardous substances, including PCBs, found in transformers or

other electrical equipment owned or possessed by Mt. Vernon, at the Site .
6l1.

In at least 1977, National Wrecking by contract, agreement, or otherwise arranged
for the disposal of hazardous substances, including PCBs, found in transformers or other
clectrical equipment owned or possessed by National Wrecking, at the Site.

62.  Inatleast 1977, T & R Electric by contract, agreement, or otherwise arranged for
the disposal of hazardous substances, including PCBs, found in transformers or other electrical

equipment owned or possessed by T & R Electric, at the Site.
" 6.

Defendants B & D Electric, Cardinal Electric, Chock Full O’ Nuts, Delta-Y,
Flanders, FPL, Interstate Power, Mt. Vernon, National Wrecking, and T & R Electric are within
the class of persons described in Section 107(a)(3) of CERCLA, 42 U.S.C. § 9607(a)(3), in that

the defendants or predecessors-in-interest to each such defendant arranged for the disposal or
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treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances (including PCBs) found in transformers and other electrical equipment owned or
possessed by the defendants, at the Site.

64.  Materials disposed of at the Site include “hazardous substances,” as defined by
Section 104(14) of CERCLA, 42 U.S.C. §9601 (14).

65.  There has been and continues to be a “relcase” or substantial threat of a release of
such hazardous su.,bstanoes at the Site within the meaning of Section 101(22) of CERCLA, 42
U.S.C. 9601(22) and 40 C.F.R. § 300.5.

66.  The United States has undertaken, continucs to undertake, and in the future will
undertake response actions at the Site, in response to releases or threatened releases of hazardous
substances, pollutants, and contaminants as defined at Sections 101(23-25) of CERCLA, 42
U.S.C. §§ 9601 (23-25), and within the meaning of Sections 104 and 107 of CERCLA, 42
U.S.C. §§ 9604 and 9607.

67.  Asaresult of the releases or threatened releases of hazardous substances from the
Site, the United States has incurred and will continue to incur response costs, within the meaning
of Sectio.ns 101(23-25), 42 U.S.C. §§ 9601 (23-25), and as used in Section 107(a) of CERCLA,
42 U.S.C. § 9607(a).

68.  EPA issued Special Notice Letters to each of the defendants in December 1990
demanding payment of unreimbursed costs at the Site. The demand initiated the accrual of

prejudgment interest on those costs pursuant to Section 107(a) of CERCLA, 42 U.S.C. §9607(s).
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69.  Asof July 31, 2002, the United States has incurred unreimbursed response costs

of at least §5,458,473.84, not including interest, in response to the releases or threatened releases
of hazardous substances at or from the Site.
. The response costs incurred by the United States at and in connection with the
Site were incurred in a manner not inconsistent with the National Contingency Plan, which was
promulgated pursuant to Section 105(a) of CERCLA, 42 U.S.C. § 9605 (a), mdwhichisoodiﬁed
at 40 C.F.R. Part 300 ¢f seq.

71.  Pursuant to Section 107(a) of CERCLA, 42 U.8.C. § 9607(a), the defendants are
jointly and severally lible for all unreimbursed response costs incurred by the United States in
oomectionwithmponsestoreleasesorthreatenedreleasesofhawdoussubstamesattinite,
including oversight and enforcement costs. |

72, Pursuant to Section 113 (g) (2) of CERCLA, 42 US.C. § 9613 (g) (2), the United
States is entitled to a decliratory judgment that each and every defendant is jointly and severally
liable for such firther response costs or damages that the United States may incur at the Site.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, the United States of America, prays that the Cout:

1. Pursuant to Section 107(a) of CERCLA, 42 U.S.C, § 9607 (a), enter judgments against
each Defendant, jointly and severally, in favor of the United States for the amount of all
unreimbursed response costs that have been incurred by the United States at the Site, including
interest and the United States' attomey fees, costs, and disbursements in this action;

2. Enter a declaratory judgment pursuant to Section 113(g)(2) of CERCLA, 2 US.C. §
9613(g)(2), that defendants are jointly and severally liable under 107(a) of CERCLA, 42 US.C. §
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9607(a), for further response costs to be incurred by the United States in connection with the
Site; and

3. Grant such other and further relief as the Court deems just and proper.

Respectfully submitted,

KELLY A. JOHNSON

Acting Assistant Attorney General
Environment and Natural Rescurces Division
United States Department of Justice
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CYNTHIA M. FERGUSO

Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
P.O. Box 7611

Ben Franklin Station

‘Washington, D.C. 20044
Telephone: (202) 616-6560

Fax: (202) 514-4180

Email: cynthia.ferguson@usdoj.gov

LOCAL COUNSEL:

JAMES G. MARTIN

United States Attorney

Eastern District of Missouri
SUZANNE MOORE

Assistant United States Attomey
Thomas F. Eagleton U.S. Courthouse
111 South 10® Street, 20® Floor

St. Louis, Missouri 63102
Telephone: (314) 539-2200
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QOF COUNSEL

ALEXANDER CHEN

Assistant Regional Counse] ' :
U.S. Environmental Protection Agency Region VII
901 N. 5® Street
Kansas City, Kansas 66101




